
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1898.] FOSTER V. COMMONWEALTH. 503 

enlarging or altering the same," to " take and consume any and all water not re- 
quired by the owner and necessary for the use of its engines, whether locomotive 
or stationary." Provision is also made for condemning " as mnch land as may be 
necessary for pipes to be used for conducting said water to the proper locality." 
"And where water is to be taken " provision is made for notice to riparian owners. 

This section must be read as if copied into the Code. Section 1100 declares: 
"The provisions of the preceding section shall apply to a county, city, town, the 
Institution for the Deaf and Dumb and the Blind, and the several lunatic asylums." 

The section, as amended, provides for the needs of improvement companies, 
and it may be argued with great plausibility that section 1100 was intended to 
provide for like needs of cities, towns, &c. Indeed, that view was presented with 
great force by the late R. G. H. Kean, of the Lynchburg bar, several years ago 
before the Circuit Court of Bedford county. That court, however, held that the 
use provided for by the amendment was a temporary use, and as ancillary merely 
to its main work, and was not intended to cover a permanent diversion of the 
water. It was argued in reply that the same section provided for the use of wood, 
stone, earth and gravel, and that, as the use of these was permanent, the same 
should be true of the water. We do not undertake to say which construction is 
correct, but regret that the statute was not brought to the attention of the court, 
and construed. If this statute does not confer the right to condemn water only 
and a right of way for pipes, it would seem that the matter needs legislative at- 
tention. Just compensation should be made in all cases, but the health and com- 
fort of municipalities should not be made to depend on the obstinacy or cupidity 
of one or more private individuals. These remarks, of course, have no reference 
to the parties to the principal case. M. P. Burks. 



Foster v. Commonwealth.* 

Supreme Court of Appeals : At Staunton. 

September 15, 1898. 

1. Rape — Presumption as to boy under fourteen years of age. A boy under the age 
of fourteen years is conclusively presumed to be incapable of committing the 
crime of rape, or of attempting to commit it, whatever may be the real facts. 

Error to a judgment of the Circuit Court of Roanoke county, ren- 
dered May 9, 1898, affirming a judgment of the County Court of 
said county rendered at its April term, 1898, whereby the plaintiff in 
error was adjudged to be guilty of a felony, and sentenced to imprison- 
ment in the penitentiary for a period of eight years. 

Reversed. 

The opinion states the case. 

R. H. Logan and W. W. Ballard, for the plaintiff in error. 
Attorney- General A. J. Montague, for the Commonwealth. 

* Reported by M. P. Burks, State Reporter. 
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Riely, J., delivered the opinion of the court. 

This case presents for decision the important question whether a boy 
under fourteen years of age is capable under the law of committing 
the crime of rape or of the attempt to commit it. It does not appear 
ever to have been passed upon in this State by any court of last resort. 

In Law v. Commonwealth, 75 Va. 885, it was stated as the result 
of all the authorities that a boy under fourteen years of age, who aids 
and assists another person in the commission of the offence of rape, 
may be convicted as principal in the second degree, if it appear from 
all the circumstances of the case that he had a mischievous discretion, 
but the particular question we are now called upon to decide was not 
involved in that case, and, though adverted to, the court refrained 
from expressing any opinion upon it. 

By the common law, a boy under fourteen years of age is conclu- 
sively presumed to be incapable of committing the offence, whatever 
be the real fact. Evidence to rebut the presumption is inadmissible. 
1 Hale, P. C. 630; 4 Black Com. 212; 2 Bussell on Crimes (9th ed.), 
1117; 2 Archbold's Cr. Pr. and PI. 156; Rex v. Eldershaw, 3 C. & 
P. 366; Rexv. Groombridge, 7 C. & P. 582; Rex v. Phillips, 8 C. 
& P. 736; Rex v. Jordon, 9 C. & P. 118; Rex v. Brimilow, Id. 366; 
Queen v. Waite (1892), 2 Q. B. 600; and Queen v. Williams (1893), 
1 Q. B. 320. 

In the United States, the rule of the common law has not been uni- 
formly followed. It was adhered to in State v. Handy, 4 Harr. (Del. ) 
566; State v. Sam (Winston, N. C), 300; Williams v. State, 20 Fla. 
777; and in McKinny v.. State, 29 Fla. 565. See also Commonwealth 
v. Green, 2 Pick. (Mass.), 380. 

In Williams v. State, supra, it was held that as there was no statute 
in Florida fixing the age within which a person is capable of commit- 
ting the crime of rape, the rule of the common law prevailed and that 
a boy under fourteen years of age could not be guilty of the offence. 

In some of the other States, the rule of the common law has been 
laid down in a modified form. 

In Williams v. State, 14 Ohio, 222, it was held that an infant under 
the age of fourteen years is presumed to be incapable of committing 
the crime of rape, or of an attempt to commit it; but that the pre- 
sumption may be rebutted by proof that he has arrived at puberty, 
and is capable of consummating the crime. This decision was made 
in 1846. The question was again before the court in 1878 in the case 
of Hiltabiddle, 35 Ohio St. 52, and the rule in its modified form, as 
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laid down in Williams v. State, supra, since it had stood as the law of 
that State for many years, was followed, but it is strongly implied in 
the opinion that, except for the previous decision, the court would have 
adhered to the rule of the common law. 

The rule in its modified form, as adopted in Williams v. State, 14 
Ohio, 222, has been followed in New York, Tennessee, Kentucky, 
Louisiana and Georgia. People v. Randolph (N. Y.), 2 Parker's 
Cr. B. 174; Wagoner v. State (Tenn.), 5 Lea, 352; Heilman v. 
Com., 84 Ky. 457; State v. Jones, 39 La. Ann. 935; and Gordon v. 
State, 93 Ga. 531. See 36 L. R. A., note 203. 

The American text-writers upon criminal law, so far as we have 
had access to them, adhere to the rule of the common law. Davis on 
Cr. Law, 25, 29; Minor's Syn. of Cr. Law, 73; Wharton on Cr. 
Law, sec. 551; 3 Greenleaf on Evidence, sec. 215; and 1 Bishop's 
New Cr. Law, sec. 373; 2 Id., sec. 1117. 

The last named author, who is universally recognized as one of the 
ablest and most philosophical writers upon law in this country, in 
his latest work on criminal law, approves unqualifiedly the rule of the 
common law for the sake of convenience and decency as well as for 
its justice, and doubts "whether physical capacity in boys below 
fourteen is sufficiently frequent to call for the abolition of a technical 
rule so well adapted as this to prevent those particular statements of 
indecent things which wear away the sense of the refined, placed by 
the Maker, in the human mind as a protector of its virtue. ' ' 2 Bishop 
New Cr. Law, sec, 1117. 

The convention of May, 1776, which declared our separation from 
England and framed the first Constitution of the State, ordained that 
' ' the common law of England, all statutes or acts of parliament made 
in aid of the common law prior to the fourth year of the reign of 
King James the First, and which are of a general nature, not local 
to that kingdom, together with the several acts of the General Assem- 
bly of this colony now in force, so far as the same may consist with 
the several ordinances, declarations and resolutions of the general con- 
vention, shall be the rule of decision, and shall be considered as in 
full force, until the same shall be altered by the legislative power of 
this colony." 9 Hen. Stat. 127, sec. 6; 13 Id. 23, ch. 17; and 1 
ft. C, ch. 38, 40, pp. 135, 136. 

In the year 1792 so much of the ordinance of 1776 as adopted the 
acts of parliament of a general nature, made in aid of the common 
law prior to the fourth year of James the First, was repealed by the 
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legislature; but that part of the ordinance of 1776, which established 
the common law until it should be altered by legislative power, has 
never been repealed. 

The revisors of the Code of 1849 prepared and the legislature 
adopted the following statute, prescribing the force and effect to be 
given to the common law: 

"The common law of England, so far as it is not repugnant to the 
principles of the Bill of Rights and Constitution of this State, shall 
continue in force within the same, and be the rule of decision, except 
in those respects wherein it is or shall be altered by the General As- 
sembly." Code of 1849, ch. 16, sec. 1. 

And this is, by statute, the force and effect to be given to it at the 
present time. Code of 1887, sec. 2. 

Consequently, the common law of England, so far as it is not repug- 
nant to the principles of the Bill of Rights and Constitution of this 
State, or has not been modified by our written law, is in full force in 
this State, and constitutes the rule of decision on all subjects, whether 
of a civil or criminal nature. See report of revisors of Code of 1849, 
p. 68, note. 

Although, by the terms of the ordinance of 1776, the common law 
was adopted generally and without a qualification similar to that an- 
nexed to the adoption of the British statutes, yet it has always been 
considered that the same principle governs the adoption of the common 
law. Such of its doctrines and principles as are repugnant to the 
nature and character of our political system, or which the different and 
varied circumstances of our country render inapplicable to us, are 
either not in force here, or must be so modified in their application as 
to adapt them to our condition. It is a reasonable and substantial 
compliance with the common law, "whose peculiar beauty is that it 
adapts itself to the rights of parties under every change of circum- 
stances, ' ' rather than a literal one, which is exacted by its adoption. 
1 Tuck. Com. 9; Coleman v. Moody, 4 H. & M. 20, 21; Findlay v. 
Smith, 6 Mun. 148; Stout v. Jackson, 2 Ran. 147; and Stokes & Smith 
v. Upper Appomattox Co., 3 Leigh, 337. 

The legislature, which is the representative of the sovereign power 
of the people and specially charged with the duty of making or amend- 
ing laws to meet their needs, has not at any time enacted any law 
changing the rule of the common law with respect to the matter under 
consideration. The presumption from the inaction of the legislature 
is that it has not been found that the climate of our State, or the habits 
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and condition of our people require any change or modification of the 
rule. And, in this connection, it is significant and tends to confirm 
the presumption from the inaction of the legislature, that in the judi- 
cial history of the State, extending over a period of more than a hun- 
dred years, no case drawing in question the rule of the common law in 
respect to the age of puberty in males can be found in any court of 
last resort in the State. 

We are not aware of any climatic influence on our people by reason 
of their locality, or difference in their habits or condition, that calls for 
a modification of our unwritten laws as to the age of puberty, even if 
we were satisfied that we had the power to make it in view of the force 
and effect the statute requires shall be given to the common law. The 
inconvenience, if not absolute inability, of obtaining evidence of the 
puberty of a boy under the age of fourteen and his capacity to commit 
the crime of rape, except by the exposure of his person, either volun- 
tary or compulsory, and the questionable right of the Commonwealth 
to obtain it by compulsion, do not invite a modification of the arbi- 
trary rule of the common law; while the unreliable and unsatisfactory 
evidence of the capacity of the accused to commit the crime, when so 
obtained and adduced, and the statement and discussion of indecent 
things which must attend its introduction before the jury, would cause 
us to hesitate to depart from a long-established rule, which has had 
the sanction of the wisest judges and undergone the test of years. 

The circumstances under which the evidence to establish the puberty 
of the accused in the case before us was obtained, together with its 
nature and doubtful character, are well calculated to deter any modi- 
fication of the rule of the common law, unless made necessary by the 
social condition of our people and required for the protection of virtue. 

The accused being under fourteen years of age, and conclusively 
presumed to be incapable of committing the crime of rape, it logically 
follows, as a plain legal deduction, that he was also incapable in law 
of an attempt to commit it. He could not be held to be guilty of an 
attempt to commit an offence which he was physically impotent to 
perpetrate. 1 Bishop's New Cr. Law, 746; 2 Id. 1136; 2 Russell on 
Crimes, 676; 3 Greenleaf on Evidence, sec. 215, note; Slate v. Sam, 
1 Winston (N. C), 300; Queen v. Waite, 2 Q. B. 600; and Queen 
v. Williams, 1 Q. B. 320. 

The judgment of the Circuit Court must be reversed, and a new 
trial awarded the plaintiff in error, to be had in accordance with the 
views expressed in the foregoing opinion. Reversed. 
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NOTE. — Common law notions of decency are somewhat inconsistent. While 
permitting no inquiry as to whether a male infant under fourteen is physically 
capable of committing a rape (howsoever abundant the evidence at hand to prove 
the fact), the common law sees no impropriety in the execution of the writ de 
venire inspiciendo. (1 Minor's Inst. 439). In divorce proceedings, on the ground 
of impotency, the physical capacity of either consort is a proper subject of inquiry, 
and either party may be compelled to submit to a surgical examination. (Cahn 
v. Cuhn, 48 N. Y. Supp. 173; Sha/to v. Shafto, 28 K. J. Eq. 34; Anonymous, 89 
Ala. 291, 18 Am. St. Rep. 116.) So, proof of the impotency of a husband may, 
under proper circumstances, be received to bastardize the children of his wife. 
On a prosecut on under the laws to suppress obscenity — as for selling obscene 
literature, or sending obscene matter through the mails — the common law requires 
the obsc ne matter to be specifically set out in the indictment, thus preserving it 
in the public records. (Rradlaugh v. Queen, L. R., 3 Q. B. Div. 621.). This 
last doctrine is so fraught with danger to public morals, that the American courts 
have broken away from it, and it i the settled rule with us that the obscene mat- 
ter must not be set out in the indictment, but it is sufficient to describe it, in 
decent language, so that its obnoxious character may be determined. (Rosen v. 
U. S., 161 U. S. 29 ; Price v. U. S., 165 U. S. 311. ) And a female upon whom a 
rape has been committed may be compelled as a witness to narrate the circum- 
stances of the assaulf, in all of its disgusting and indecent details. 

"We make no question of the correctness of the rule of law established in the 
principal case. But as the question of the infant's capacity may easily be de- 
termined by a surgical examination out of court, and, as such examinations are 
not infrequent in other cases of even less concern to society, and involve nothing 
offensive to our notions of decency, and as the crime is one of the most revolting 
in the entire criminal code, we question whether it would not be wise to alter the 
rule by legislative enactment. The crime of rape, or attempted rape, by boys 
under fourteen years of age, naturally claims as its victims female children of ten- 
der years. When such a crime is in fact committed, a surgical examination of the 
accused and proof of his capacity, is less an outrage on decency than to allow the 
criminal to go unpunished or to escape with the light penalty inflicted for inde- 
cent assault. The numerous cases cited in the learned opinion of the court indi- 
cate that actual or attempted rape, by infants under fourteen, are not infrequent. 



Fadeley's Administrator v. Williams' Administrator.* 

Supreme Court of Appeals : At Staunton. 

September 29, 1898. 

Absent, Riely and Cordwell, JJ. 

Pleading at Common Law — Beneficial plaintiff— Not a parly of record — Act of 
Febrwtry 29, 1888. It is usual, though not necessary, when an action at com- 
mon law is brought for the benefit of another, to state the fact in the body of 
the declaration, or to endorse it on the declaration, or the writ. But such 

* Reported by M. V. Barks, State Repoi ter. 



